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DETAILED ACTION 

Response to Amendment 

In response to the amendment filed 30 december 2008, the following is placed in 

effect. 

The rejection of claims 2-4 rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention, is hereby expressly withdrawn. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1 ), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 

The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AIPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AIPA (pre-AlPA 35 U.S.C. 102(e)). 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-4, 6-12, 14 and 15 are rejected under 35 U.S.C. 102(e) as anticipated 
by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Ishii et al (US 
7,347,986). 

The reference to Ishii et al shows the production of mixed titania-silica crystals by 
a "process comprising decomposing gaseous titanium halide and gaseous silicon halide 
each heated at 600°C or more in the presence of oxygen or water vapor heated at 
600°C or more to obtain a powder comprising titanium oxide and silicon oxide." Note 
column 7 (lines 8-28). The rates of the reactant addition is shown at column 7 (lines 50- 
57). The use of a Henschel mixer is shown at column 15 (lines 3-19). The BET specific 
surface area of the crystals is taught to be "10 to 200 m 2 /g, as in claims 7-9. Note the 
Abstract. Note Example 3 for a range of inclusion of the silica to the titania crystals. The 
Examples show a variance of second metal halides to the primary titanium halide. A 
skilled artisan would know to manipulate these amounts for the benefits derived 
therefrom, such as hydrophobicity, cost of materials, etc.. Subsequent use in a cosmetic 
is shown at column 27 (lines 3-59). 

The reference fails to teach the specific bulk density of the crystals. However, all 
other parameters being equal, including the process of manufacture and the 
subsequent milling, which in itself would be an obvious step to an artisan desirous of a 
finer filler in the cosmetic, the mixed crystals appear to otherwise identical, and the 
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usage, identical, as well. As such, the instant claims are deemed to be at least obvious, 
if not anticipated, by the teachings of Ishii et al. 



Response to Arguments 

Applicant's arguments filed 30 december 2008 have been fully considered but 
they are not persuasive. 

With regard to the rejection of claims 1-4, 6-12, 14 and 15 under 35 
U.S.C. 102(e) as anticipated by or, in the alternative, under 35 U.S.C. 103(a) as obvious 
over Ishii et al (US 7,347,986), applicants assert a difference from the reference since 
the reference teaches coating of the crystal oxide. This step is not excluded by the 
recitations of the instant claims. Applicants have failed to show, yet opine, the grinding 
of the reference produces any different effect than the rotary blade vessel recited 
herein. The point of both is to make the particles smaller, or to a given determined size. 
The rotary blades have the same effect, regardless whether it is characterized as being 
a "dissociate (of) an aggregated ...structure." Applicants speculate "(t)he agglomerated 
particles that form in the silica coating at the drying stage of Ishii et al have a 
considerably high bonding force and, as a result, the particle size distribution in Ishii et 
al has been substantially changed after the drying." Applicants have provided no 
evidence to concur. Further, applicants have shown no difference as to their invention 
with regards particle size. Applicants have argued with respect to dissociation, but have 
shown no differences with that taught in the prior art. 
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When a reference discloses all of the limitations of a claim except a 
property or function, and the Examiner is unable to determine whether or not the 
reference inherently possesses properties that anticipate or render obvious the claimed 
invention, basis exists for shifting the burden of proof to applicant. Note In re Fitzgerald 
etal 619 F. 2d 67, 70, 205 USPQ 594, 596 (CCPA 1980). Note MPEP § 2112-2112.02. 
THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time policy 
as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nathan M. Nutter whose telephone number is 571-272- 
1076. The examiner can normally be reached on 9:30 a.m. -6:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James J. Seidleck can be reached on 571-272-1078. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nathan M. Nutter/ 

Primary Examiner, Art Unit 1796 

nmn 

28 January 2009 



